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NORTH CAROLINA					IN THE GENERAL COURT OF JUSTICE
									SUPERIOR COURT DIVISION
COUNTY OF GUILFORD						05 CVS 11688

CLEO EDWARD LAND, SR., AND RAYMOND ALAN LAND, on behalf and derivatively on behalf of EDDIE LAND MASONRY CONTRACTOR, INC.,	

Plaintiffs,

v.

CLEO EDWARD LAND, JR., NANCY K. LAND, AND EDDIE LAND MASONRY CONTRACTOR, INC.,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)







ORDER

THIS MATTER is before the Court pursuant to the Defendants’ Motion for Status Conference, filed October 8, 2008, and Plaintiffs’ Motion for Appointment of a Receiver, filed October 23, 2008.  Plaintiffs submitted to the Court a Proposed Case Management Order.  The Court has reviewed the submissions of the parties, including their motions, briefs, affidavits, and the Plaintiffs’ Proposed Case Management Order. The Court has reviewed the following documents: Defendants’ Motion for Status Conference, filed 10/08/08; Plaintiffs’ Response to Court’s Suggestion for Appointment of Special Master/Referee, filed 10/23/08; Plaintiffs’ Motion for Appointment of Receiver, filed 10/23/08; Plaintiffs’ Memorandum of Law in Support of Motion for Appointment of Receiver, filed 10/23/08; Defendants’ Brief in Opposition to Plaintiffs’ Motion for Appointment of Receiver, filed 11/17/08; Affidavit of Cleo Edward Land, Jr. in Opposition to Plaintiffs’ Motion for Appointment of Receiver, filed 11/17/08; Plaintiffs’ Reply Brief in Support of Motion for Appointment of a Receiver, filed 11/17/08; Plaintiffs’ Brief in Response to Defendants’ Motions for New Trial, filed 11/17/08; Defendants’ Position Regarding the Court’s Suggestion for the Appointment of a Special Master/Referee, filed 12/15/08; letter from Plaintiffs’ counsel Jennifer Harrod to Judge Tennille, dated January 14, 2009, and related email of same date; letter from Defendants’ counsel Jon Berkelhammer to Judge Tennille, dated January 14, 2009; Defendants’ Response in Opposition to Plaintiffs’ Proposed Case Management Order, filed 2/03/09; Plaintiffs’ Reply to Defendants’ Response to Proposed Case Management Order, filed 2/13/09; Defendants’ Motion to Strike or, in the Alternative, to File Sur-Reply, filed 2/17/09; Defendants’ Brief in Support of Motion to Strike or, in the Alternative, to File Sur-Reply, filed 2/17/09; Plaintiffs’ Response to Motion to Strike or for Sur-Reply, filed 2/17/09; and Defendants’ Reply in Further Support of Motion to Strike or, in the Alternative, to File Sur-Reply, filed 2/18/09.  
This case has been designated as an exceptional case pursuant to Rule 2.1 of the General Rules of Practice.  No prior Case Management Order has been entered in this case.  Pursuant to Defendants’ motion and an Order of the Court, dated June 16, 2008, issues of liability and damages were bifurcated in this case.  The undersigned Superior Court Judge presided over a trial limited to issues of the Defendants’ liability, and, on September 25, 2008, the jury found in favor of Plaintiffs on all issues presented.  Due to the bifurcation of the case, the parties have not yet conducted full damages discovery.  In addition, Plaintiffs have raised substantial issues with respect to the Defendants’ stewardship over assets of Eddie Land Masonry Company, Inc. during the pendency of this action.  The Court therefore enters this order covering certain scheduling and case management issues in order to facilitate the fair and efficient disposition of this action and the preservation of assets.  
A.	The Court’s Continued Jurisdiction
On October 24, 2008, Defendants’ Motion for Judgment Notwithstanding the Verdict and for New Trial was filed.  The Court entered an Order denying the motion on December 19, 2008.  On December 30, 2008, the Defendants filed a Notice of Appeal from that Order.  The Notice of Appeal also encompassed a number of earlier events in the case:  (1) the Interlocutory Judgment on Liability entered on October 14, 2008; (2) all rulings and Orders entered by the this Court to the extent they deny Defendants’ Motions for Directed Verdict, including the Order in open court at the close of trial and reduced to writing on October 8, 2008; (3) the jury verdict rendered on or about September 25, 2008; (4) the Court’s instructions to the jury including, but not limited to, the denial of Defendants’ request for specific instructions and the failure to give requested instructions; (5) the Court’s dismissal of the jury following the jury’s verdict on liability on or about September 25, 2008; (6) all rulings of this Court that contributed to or that were encompassed by the foregoing Orders, Judgments, and items set forth above; and (7) other errors in the conduct of the trial to be assigned.  The judgment and orders that are the subject of Defendants’ notice of appeal are interlocutory because they were “made during the pendency of an action and do[] not dispose of the case but require[] further action by the trial court in order to finally determine the entire controversy.”  Interior Distributors, Inc. v. Autry, 140 N.C. App. 541, 536 S.E.2d 853 (2000).  
Interlocutory orders are presumptively not appealable.  There are only two possible routes to appeal an interlocutory order: “(1) if the order is final as to some but not all of the claims or parties and the trial court certifies there is no just reason to delay the appeal pursuant to N.C.R. Civ. P. 54(b) or (2) if the trial court’s decision deprives the appellant of a substantial right which would be lost absent immediate review.”  Turner v. Norfolk Southern, 137 N.C. App. 138, 141, 526 S.E.2d 666, 669 (2000).
The Court in this case has not certified any issues for appeal, nor has any request for certification been presented.  Moreover, the orders and judgment that are the subject of Defendants’ notice of appeal are not final as to any claim or any party.  Therefore, the Defendants’ notice of appeal is only proper under the “substantial right” exception.  “A substantial right is one which will clearly be lost or irremediably adversely affected if the order is not reviewable before final judgment.”  Turner, 137 N.C. App. at 142, 526 S.E.2d at 670.  
The right to immediate appeal of an interlocutory order or judgment is “reserved for those cases in which the normal course of procedure is inadequate to protect the substantial right affected by the order sought to be appealed.”  Blackwelder v. Dept. of Human Resources, 60 N.C. App. 331, 335, 299 S.E.2d 777, 780-81 (1983).  North Carolina courts have explicitly “taken a restrictive view of the substantial right exception.”  Id. at 334, 299 S.E.2d at 780; see also Turner, 137 N.C. App. at 142, 526 S.E.2d at 670.
In this case, the only right affected by denial of the interlocutory appeal would be the Defendants’ right to avoid the second phase of the bifurcated proceedings.  While this may be inconvenient for the Defendants, it clearly does not trigger the substantial right provision for interlocutory appeals, since “[t]he avoidance of a rehearing or trial is not a substantial right.”  Interior Dist. v. Autry, 140 N.C. App. 541, 544, 536 S.E.2d 853, 855 (2000); Banner v. Hatcher, 124 N.C. App. 439, 442, 477 S.E.2d 249, 251 (1996); Blackwelder, 60 N.C. App. at 335, 299 S.E.2d at 780.  There is no possibility of inconsistent verdicts present and no risk of an irreparable loss of any substantial right if the Defendants must await final judgment before pursuing their appeal.    In short, the Court concludes as a matter of law that the Defendants’ appeal does not affect a substantial right.
The North Carolina Court of Appeals will ultimately make the final decision on the timeliness of the Defendants’ appeal.  However, “[t]he trial court has the authority…to determine whether or not its order affects a substantial right of the parties or is otherwise immediately appealable.”  RPR, 153 N.C. App. at 348, 570 S.E.2d at 514.  Because interlocutory orders and judgments are generally non-appealable, “[t]he burden is on the appealing party to establish that a substantial right will be affected.”  Jeffreys v. Raleigh Oaks Joint Venture, 115 N.C. App. 377, 380, 444 S.E.2d 252, 254 (1994).   
“[A] litigant cannot deprive the trial court of jurisdiction to determine a case on its merits by appealing from a nonappealable interlocutory order of the trial court.” Velez v. Dick Keffer Pontiac-GMC Truck, Inc., 144 N.C. App. 589, 591, 551 S.E.2d 873, 875 (2001).  
Because the appeal is untimely, this Court retains jurisdiction over the case.  RPR & Assoc. v. UNC-Chapel Hill, 153 N.C. App. 342, 570 S.E.2d 510 (2002) (where a party appeals from a non-appealable interlocutory order, the appeal does not deprive the trial court of jurisdiction and the court may properly proceed with the case) (citing Veazey v. Durham, 231 N.C. 357, 364, 57 S.E.2d 377, 382-83 (1950)); See also Wake County ex. rel. Horton v. Ryles, 112 N.C. App. 754, 437 S.E.2d 404 (1993) (“an appeal from an interlocutory order not affecting a substantial right is a nullity and does not divest the trial court of jurisdiction.”) (emphasis added).  
It is within the trial court’s discretion whether or not to stay the proceedings pending an untimely interlocutory appeal.  See Bruggerman v. Meditrust Company, LLC, 165 N.C. App 790, 794, 600 S.E.2d 507, 510 (2004)(“it is well established that where an appeal is interlocutory the trial court need not stay its proceedings while an appellate court decides the appeal”)(citing Veazy, 231 N.C. at 357, 57 S.E.2d at 377).  See also Onslow County v. Moore, 129 N.C. App. 376, 387-88, 499 S.E.2d 780, 788, disc. rev. denied, 349 N.C. 361, 525 S.E.2d 453 (1998).  Here, Defendants have not filed a motion asking this Court to stay proceedings.  
The Court finds as a matter of law that Defendants’ appeal is a non-appealable interlocutory appeal.  Therefore, the Court continues to have jurisdiction over the case. Defendants may seek a stay from the Court of Appeals, and Plaintiffs may move to dismiss the appeal as interlocutory.  The Court of Appeals will make those decisions.  In the exercise of the Court’s discretion, the Court will move forward with the damages phase of the trial during the pendency of the Defendants’ interlocutory appeal.  
The Court’s exercise of its discretion is guided by a number of factors.  Defendants sought bifurcation, and their motion was granted over objection of Plaintiffs.  The Court’s decision to bifurcate was based in part on the fact that this case would turn almost exclusively on the credibility of the witnesses and there would be no need for protracted, expensive discovery if a jury found there was no agreement.  A jury trial on liability could also determine the scope of discovery that needed to be done.  Again, the possibility of limiting protracted, expensive discovery turned on the credibility of the witnesses.
The jury’s verdict on those issues opened the door for what will be long and difficult discovery.  The Court believes that discovery may go back for ten years or more and that the potential for loss of records and witnesses is substantial if discovery is delayed.  Plaintiff Cleo Land, Sr. is over ninety years old and has suffered a stroke.  Accounting records have been destroyed by accounting firms under normal retention policies.  Bank records will be difficult to obtain.  There is already a history of difficulty in locating old records in this case.  Delay of discovery pending an interlocutory appeal would significantly prejudice Plaintiffs’ ability to obtain evidence and prove damages.  
Defendants have rigorously opposed discovery of damages information, and their effort to further delay discovery by interlocutory appeal will make completion of discovery more difficult.  Defendants appear to have superior resources to Plaintiffs, and a piecemeal approach to appeal will permit them to take unfair advantage of that superiority. This case is already well over three years old and could be four or five years old before damage discovery begins if discovery is delayed through the complete appellate process.  The jury found liability.  It is time to complete damage discovery and have a trial on damages so that the appellate courts can review the case as a whole rather than in a piecemeal process that could result in the case lasting a decade.  It would be manifestly unjust if this case did not move forward.
B.	Supervision of Company Operations and Assets
In the exercise of its discretion, the Court DENIES Plaintiffs’ motion for a receiver at this time. 
The appointment of a full-time receiver to operate Eddie Land Masonry Contractor, Inc. would not be productive, would be cost-prohibitive, and would probably result in the loss of employment for innocent brick masons in a bad economy.  The company has substantial income from rent on cellular towers unrelated to the masonry business.  A process less expensive than a full-time receiver would be preferable.
The Court concludes that it is appropriate and necessary that there be some supervision and check on the disposition of assets of Eddie Land Masonry Contractor, Inc. (“the Company”) pending completion of the case.  The jury found that Eddie Land had agreed Plaintiff Alan Land would own a forty-nine percent share of the Company.  The parties project that completing discovery on damages and conducting the damages phase of the trial will take approximately nine months.  During this time, absent any order from the Court, the assets of the Company (aside from certain equipment previously allocated to Plaintiff Alan Land pursuant to a Consent Order) will remain in the custody and control of the Defendants.  
The jury answered in favor of Plaintiffs on the questions of whether Eddie Land and Nancy Land committed fraud as to Alan Land; whether Eddie Land breached his fiduciary duties to Alan Land to see to it that the benefits and profits of the Company were divided substantially equally; whether Nancy Land aided and abetted Eddie Land’s breach of fiduciary duty; whether Eddie and Nancy Land committed constructive fraud by taking advantage of a position of trust and confidence in order to transfer assets in which Alan Land had an ownership interest for their personal benefit; and whether the conduct of Eddie and Nancy Land makes them liable for punitive damages.  As shown by the arguments of counsel for the Defendants and the Affidavit of Cleo Edward Land, Jr. in Opposition to Plaintiffs’ Motion for Appointment of Receiver, Cleo Edward Land, Jr. (“Eddie Land”) nevertheless has continued to treat the assets of the Company as if they are his alone.  
	Superior Courts have the general inherent power to take measures necessary to carry out the orderly and efficient administration of justice.  See State v. Buckner, 351 N.C. 401, 410-11, 527 S.E.2d 307, 313 (2000) (court has power to compel discovery in criminal case); In re Alamance Cty. Court Facilities, 329 N.C. 84, 405 S.E.2d 125 (1991) (court has inherent power to compel county to provide adequate judicial facilities); Crist v. Moffatt, 326 N.C. 326, 337, 389 S.E.2d 41, 48 (1990) (trial court’s broad, inherent discretionary power includes control of course of trial so as to prevent injustice to any party); Beard v. N.C. State Bar, 320 N.C. 126, 357 S.E.2d 694 (1987) (court’s inherent power to sanction attorneys).  One of the inherent powers of the court that has been clearly and consistently provided by the law of North Carolina is the equitable power to appoint a receiver, regardless of otherwise applicable statutory provisions.  Lowder v. All Star Mills, 301 N.C. 561, 576, 273 S.E.2d 247, 256 (1981); Sinclair v. Moore Central R. Co., 228 N.C. 389, 395, 45 S.E.2d 555, 560 (1947).  The Court’s greater power to appoint a receiver for the Company logically includes the lesser power to require the parties who are in control of the Company’s assets to maintain those assets in an appropriate and businesslike manner, including hiring an independent accountant to maintain the books and records of the company pendente lite and directing Eddie and Nancy Land to cease making personal use of Company assets.  See O’Connell v. Shalala, 79 F.3d 170 (1st Cir. 1996) (Secretary of DHHS’ power to remove items altogether from vaccine statute table necessarily includes power to modify those same items); United States v. O’Neil, 11 F.3d 292 (1st Cir. 1993) (greater power of court to imprison includes lesser power to impose a less drastic sanction).  
Accordingly, the Court orders the following safeguards to be put in place to preserve the assets of the Company:
	Within twenty days counsel shall meet and confer to select an independent outside accounting firm to provide the following services to ELMC: 
	Maintain the books and records of the Company and make them accessible to all parties;

Determine the appropriate level of compensation of Eddie and Nancy Land in light of the work performed by them for ELMC;
	Preapprove any payments from ELMC to or for the benefit of Eddie and Nancy Land or persons or entities affiliated with them and assure that those payments are reasonable, legitimate, business expenses;
	Prepare and file with the Court an updated balance sheet showing the assets and liabilities of ELMC as of December 31, 2008, and each calendar quarter thereafter;

Cooperate with counsel on the production of any necessary corporate records for discovery purposes; and 
Inform the Court immediately if ELMC ceases operation. 
	Alan Land shall be entitled to use the ELMC equipment currently in his possession and to retain the proceeds of this use.  ELMC shall continue to pay to insure this equipment.  Alan Land shall not dispose of any of the equipment.
	The Company shall not make any officer loans or distributions to shareholders and shall not pay for any of the legal bills associated with the defense of this action.
	Eddie and Nancy Land may not engage in any self-dealing involving the Company or its assets.  
The Company shall not dispose of assets outside the ordinary course of its business.  
C.	Case Management
	1.	Computer Files
	The Court declines to enter the Plaintiffs’ proposed Case Management Order, submitted December 17, 2008.  At the hearing in this matter, counsel for Defendants informed the Court that the Company’s computer had been imaged.  The Court ORDERS Defendants to produce all records from that computer to Plaintiffs in electronic format within five business days of this order.  The Court recognizes that it is ordering the production of a potentially large volume of materials in a short time.  To facilitate orderly and expeditious discovery, Defendants may, upon discovery of an inadvertent disclosure of an attorney-client- or work-product-privileged document, request the return of the document.  Further, upon discovery of the production of an attorney-client- or work product-privileged document, the Plaintiffs shall promptly notify Defendants of the discovery, return the original document or documents to the producing party, and shall not keep a copy, summary, or other description of the document(s) or its contents thereafter.  Inadvertent production of privileged materials shall not waive any applicable privileges.  Defendants are not required to produce e-mail files from the computer until April 1, 2009, which is sufficient time for them to review those files for privileged information.  
	2.	Rule 30(b)(6) Deposition
	Plaintiffs shall be entitled to take a deposition of the Company pursuant to North Carolina Rule of Civil Procedure 30(b)(6) allowing the Plaintiffs and the Court to understand the financial history of the Company, including the nature and location of the Company’s financial records, all banking relationships of the Defendants and other entities owned by or controlled by them, the relationships with accountants who have performed services for the Company, the Company’s general practices and procedures for recording transactions on its books, and the Company’s practices with respect to allocating costs among jobs.
	Following this deposition, the Court will conduct a scheduling conference for the purpose of entering a comprehensive Case Management Order regarding further damages discovery and trial on the damages phase of the case.  
IT IS SO ORDERED, this the 24th day of February, 2009.



/s/	Ben F. Tennille		
The Honorable Ben F. Tennille
Chief Special Superior Court Judge
     for Complex Business Cases

